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United States v. Campbgls perhaps the most significant

case dealing with urinalysis prosecutions in many years and has It was not the facts in the case involving use of LSD that cre-
generated a tremendous number of questions and a fair amousted the specified appellate issues. Instead, the determinative
of controversy. The Government Appellate Division (GAD) issue was whether the military judge had erred in admitting the
took the unusual step of petitioning the United States Court ofurinalysis test results and the government’s expert testimony
Appeals for the Armed Forces (CAAF) to reconsider its opinion regarding the LSD testing methodology used to analyze Camp-
and on 22 March 2000, the CAAF issued a per curiam opinionbell’s urine samplé. At the court-martial, the defense counsel

on reconsideratioh.Unfortunately, the reconsideration opinion moved to suppress the test results on the ground that the proce-
did not resolve many underlying questions, and in fact maydure used to confirm the presence of LSD was not considered
have added to the confusion. For practitioners, the fundamenreliable as required by Military Rule of Evidence (MRE) 702.

tal underlying question is: h&ampbelldrastically changed The defense contended that the procedure used to confirm the
the requirements for drawing the permissive inference of LSD presence, the gas chromotography tandem mass spectos-

wrongfulness in urinalysis prosecutions? copy (GC/MS/MS) test, was not reliable as defined by MRE
7028
The Facts The defense relied on two experts to support its claim. One,

a retired state forensic toxicologist, stated that GC/MS/MS was

Private First Class (PFC) Christopher Campbell was tried not accepted in the scientific community as a method for testing
and convicted in May 1995 for wrongful use of lysergic acid LSD.° According to this expert, adequate peer review of the
diethylamide (LSD), in violation of Article 112a, Uniform testing methodology had not been accomplished. Another
Code of Military Justice (UCMJ). Campbell’'s sentence defense expert testified that the extremely minute amount of

1. Major Hudson would like to thank Captain Jeremy Ball for assisting him in the research and preparation of this article.
2. 50 M.J. 154 (19990ampbell ).
3. United States v. Campbell, 52 M.J. 386 (2000) (opinion on reconsider&ampbell 1).

4. Campbell | 50 M.J. at 155.

5. Id.
6. Id.
7. Id. at 156.

8. Id. The urine sample was initially sent to Fort Meade, Maryland for a radioimmunoassay (RIA) screening test. A samplsviseéassaty the RIA method.
However, that method is insufficient itself to confirm a sample as positive for drug use and is not certified as reliabkepamteent of Defense (DOD) guidelines.
The sample was then sent to Northwest Toxicology Laboratory (NTL) for additional testing using the GC/MS/MS method. ‘8&repléhigas tested, the so-called
“gold standard” for urine testing was gas chromotography mass (not tandem) spectoscopy. The NTL GC/MS/MS result shomgedfa886dagicograms of LSD
per milliliter of urine. A picogram is a trillionth of a gram, much smaller than the nanogram detection levels for mgsisitesting. The DOD cutoff for LSD is
200 picograms per milliliter of urine.

9. Id. at 157.
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LSD in one’s urine—given the average intake of LSD—made Daubertstandard$’ However, following oral argument at the
the urine difficult to scientifically analyZ&8. He also pointed = CAAF in December 1997, the court specified three additional
out that the GC/MS/MS procedure is “a rather unique system”issues for review, focusing on the scientific basis for the
that “combine[s] two mass spectrometers together to give usDepartment of Defense (DOD) cutoff level of 200 picograms,
some additional data that can hopefully be used for drug iden-and it based its decision to reverse on those specified i§sues.
tification.”* The expert further pointed out that the only lab
that conducted the testing was Northwest Toxicology Labora- According to Judge Effron, the CAAF had to determine
tory (NTL) and that as a consequence, the methodology had notvhether the prosecution had failed to provide “sufficient evi-
been accepted in the scientific community at large. As thedence on the record about the test that, under our case law,
expert testified, “This is a very novel technique, a novel piecewould permit a reasonable fact finder to conclude beyond a rea-
of equipment and a very novel methodolo&yThe expertalso  sonable doubt that appellant used LSD and that the use was
testified, however, that the reliability of NTL's results from GC/ wrongful.”® Judge Effron held that the prosecution had so
MS/MS testing could be verified by open control tests in other failed.
laboratories using different testing methodologie#\ prose-
cution expert was also called to the stand, noting that there were In analyzing the issue, Judge Effron wrote that “cases which
over 300 GC/MS/MS instruments in use throughout the world, have permitted the inference of wrongfulness strictly require
though NTL was the only one using GC/MS/MS for LSD con- that the prosecution also establish the reliability of the method-
firmation 4 ology and explain the significance of the results of the test of
the accused’s samplé®” While this was not controversial,
Judge Effron then went on to state that the prosecution’s expert
The CAAF’s Decision testimonymustshow: (1) that the metabolite is “not naturally
produced in the body” or any substance other than the drug in
Given the novel testing procedure and the incredibly minute question, (2) that the cutoff level and reported concentration are
amounts of LSD found in the urine, it appeared the case wouldhigh enough t@easonably discount the possibility of unknow-
be decided on a straightforward application of expert withessing ingestionand to indicate a reasonable likelihood that the
principles based obaubert v. Merrill Dow Pharmeutica?f. In user at some time would have “experienced the physical and
fact, the Army Court of Criminal Appeals had decided the casepsychological effects of the drigand (3) that the testing meth-
on that basi&® Moreover, the original issue granted review by odology reliably detected the presence and reliably quantified
the CAAF also indicated the case would be decided usingthe concentration of the drug or metabolite in the safple.

10. Id.

11. Id.

12. Id. at 158.

13. Id.

14. 1d.

15. 509 U.S. 579 (1993)Daubertlists four non-exclusive factors to determine whether expert scientific evidence should come in: (1) can the theoryobe tested
has it been tested, (2) has it been subject to peer review, evaluation, or publication, (3) what is the potential ether ttaternyf (4) and an application of general
acceptance in the scientific communitg. In a follow up case t®@aubert KumhoTire v. Carmichagthe Supreme Court has allowed a judge considerable leeway
in applying Daubert standards to a variety of scientific and nonscientific evidence. Kumho Tire v. Carmichael, 526 B89 3Fdfla discussion Bfaubertand
Kumho Tirestandards of admissibility in military courts, see Major Victor M. HarRete of Evidence 702, The Supreme Court Provides a Framework for Reliability
Determinations162 M. L. Rev. 1 (1999). Itis interesting to note that if the CAAF had relied Dawbertanalysis in reversing the ca§sampbeliwould probably

not be very significant or problematic today. The Army does not use NTL anymore for LSD testing. Rather, all LSD téttiadely eompleted at Tripler Army
Medical Center, and the methodology used is the GC/MS test, the “gold standard” test considered the most reliable fotestimgydin fact, both the urinalysis
laboratories at Tripler Army Medical Center and Fort Meade are developing a new testing procedure for LSD called liquidgchptiwonass spectoscopy (LC/
MS) which, if DOD certified and accepted by scientific communities, may soon be used to test for LSD in urine samplesie Tetephiew with Dr. Cathy Okano,
Tripler Army Medical Center Forensic Toxicology Drug Testing Laboratory (Sept. 21, 1999).

16. United States v. Campbell, No. 9400527 (Army Ct. Crim. App. Apr. 1, 1996) (unpublished).

17. United States v. Campbell, 46 M.J. 449 (1997).

18. Campbell ] 50 M.J. at 155. The CAAF heard additional oral argument on the specified issues in June 1998.

19. Id. at 160-61.

20. Id. at 160.

21. Id. (emphasis added).
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Referring to these three requirements of proof as “well- Judge Effron said could not be drawn in this case: “[W]e con-
established case law?'the CAAF held that the prosecution in  clude that there was no rational basis upon which the factfinders
PFC Campbell’'s case failed to prove the levels or frequencycould draw a permissible inference of wrongfulness of use from

given in testing, which in turn could indicate the concentration of LSD reported in the appellant’s urine
sample.?® The GC/MS/MS testing could neither reasonably
(1) that the particular GC/MS/MS test reli- exclude the possibility of a false positive, nor could it indicate
ably detected the presence of LSD metabo- a reasonable likelihood that at some point a person would expe-
lites in urine; (2) that GC/MS/MS reliably rience the physical and psychological effects of the #rug.

guantified the concentration of those metab-
olites; and (3) that the DOD cutoff level of

200 pg/ml was greater than the margin of A Rationale for Campbell

error and sufficiently high to reasonably

exclude the possibility of a false positive and As Campbellturns on a permissive inference, a brief exam-
establish the wrongfulness of any dse. ination of this inference is necessary. A permissive inference

“allows—but does not require—the trier of fact to infer the ele-

Judge Effron added: “In particular, the Government intro- mental fact from proof by the prosecutor of the basic one and
duced no evidence to show that it had taken into account whawhich places no burden of any kind on the defendant.”
is necessary to eliminate the reasonable possibility of unknow-Because the fact finder is free to accept or reject the inference,
ing ingestion or a false positivé:”As such, according to Judge and no burden of proof is shifted, it affects the “beyond a rea-
Effron, the evidence left open the question of whether the cutoffsonable doubt” standard only if, under the facts of the case,
level and the level of LSD in Campbell’s urine “wouhson- “there is no rational way the trier could make the connection
ably exclude the possibility of a false positive and would indi- permitted by the inferencé?' It is thus considered far less
cate a reasonable likelihood that at some point a person wouldproblematic than a mandatory presumption in a criminal case.
have experienced the physical and psychological effects of th&he only requirement for the inference is a “rational link”
drug."? Indeed, according to Judge Effron, this was the type of between the proven basic fact and the elementafone.
evidence previously “required to ensure that any use was
wrongful.”® The Supreme Court has distinguished a mandatory from a

permissive presumption or inference by describing a mandatory

This language appeared problematic and even novel; sincgresumption as “logically divorced from [the facts of the case]
United States v. Manc@ military practitioners believed that and based on the presumption’s accuracy in the run of c¥ses.”
introducing evidence to eliminate the possibility of unknowing This is why the Supreme Court has determined that an indepen-
ingestion or false positives was not necessary. Instead, the postent evaluation of facts is irrelevant when analyzing a manda-
itive result was sufficient to allow, but not require, a factfinder tory presumption, but not a permissive one, unless “there is
to infer that the accused wrongfully used drifg¥et, this rea- ample evidence in the record other than the presumption to sup-
sonable inference based on the result alone was exactly whatort a conviction.®

22. 1d.

23. Id. at 161.

24. Id.

25. 1d. (emphasis added).

26. 1d.

27. 26 M.J. 244 (C.M.A. 1988).
28. 1d.

29. Campbell | 50 M.J. at 161.
30. Id.

31. Ulster County Court v. Allen, 442 U.S. 140, 157 (1979).
32. Id.

33. Id.

34. Id. at 159.
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Therefore, the counter argument to the standarcCprep- despite Judge Effron’s characterization of it as part of the “well
bell urinalysis permissive inference is that it was precisely the established case law” dealing with urinalysis. Indeed, as previ-
lack of other evidence in the so-called “paper case” that madeously mentioned, numerous prior cases include facts that
the drawing the permissive inference problematic. For if the appear specifically to reject such a requirenient.
element of wrongfulness or knowledge aamly be adduced
from the presence of the metabolite or the drug in the urine, FurthermoreCampbellrelies onUnited States v. Harp&r
then it may appear the permissive inference was given unduéor support for its requirement of a reasonable likelihood that a
weight without something further, such as an additional person would at sometime have experienced the physical and
requirement that an expert reasonably discount innocent ingespsychological effects of the drugdarper does discuss evi-
tion and indicate physical or psychological effects. dence presented by the prosecution that discounted the possibil-

ity of innocent ingestion as well as indicating that the user felt

A second rationale for th€ampbellopinion may be the the effects of the drutf. However, this evidence apparently
broad encompassing nature of the military’s urinalysis pro- was presented to persuade the court to draw the permissive
gram. Unquestionably, the military urinalysis program is the inference, and not as an underlying requirement:
most sweeping in the United States. The Supreme Court has

upheld the constitutionality of federal drug testing programs in As indicated earlier in this opinion, the pros-
Skinner v. Railway Labor Executives’ Associatfoand ecution introduced sufficient evidence from
National Treasury Employees v. von R&altowever, neither which a factfinder could find beyond a rea-
testing program is as comprehensive as the military’s, and gen- sonable doubt that appellant used marijuana.
erally do not involve criminal prosecutions. For example, the On this basis, the prosecution could also ask
testing program for customs employeev@am Raabshielded the factfinder to infer that the use was wrong-
the employees from monitors when urinating, and positive ful . . . To persuade the court to draw this
results could not be turned over to criminal prosecutors without inference, however, expert testimony was
the employee’s written consefitCampbelithus may be a way again offered by the prosecution. Doctor
to make urinalysis prosecutions much more difficult, and more Jain testified that the nanogram readings on
like civilian testing programs, and thereby cause the govern- the three samples ruled out the possibility of
ment to use administrative methods, rather than criminal pros- passive inhalation. Moreover, he testified
ecutions. that these particular results indicated that

the user at one time felt the physical and psy-
chological effects of the dru§.
A Departure from Precedent?
In other words, Dr. Jain’s testimony was not required for the
Whether the CAAF intende@ampbellto make the mili- court to draw the inference of wrongfulness, but it was persua-
tary’s urinalysis programs more closely resemble civilian pro- sive.
grams or not, the apparent requirement of an expert who
reasonably discounts the possibility of unknowing ingestion  Furthermore, some experts today contend that Dr. Jain’s
and indicates a reasonable likelihood that the user at some timexpert testimony is considered scientifically dubious. Specifi-
would have “experienced the physical and psychological cally, his testimony that the results indicated that the user at one
effects of the drug® has created significant confusion. There time felt the physical and psychological effects of the drug,
is no precedent for this requirement in prior military case law, even if thought credible in the mid 1980s, at the timdarper,

35. Id. at 160.

36. 489 U.S. 602 (1989). Bkinner the Federal Railroad Administration mandated urinalysis testing for employees involved in accidents and who had violated
certain safety rulesld.

37. 489 U.S. 656 (1989). won Raabthe United States Custom Service required Customs Service employees applying for jobs involving illegal drugs or use of
firearms to provide urine samplek.

38. Id.

39. Id.

40. See, e.g.United States v. Bond, 46 M.J. 86 (1997); United States v. Pabon, 42 M.J. 404 (1995).
41. 22 M.J. 157 (C.M.A. 1986).

42. 1d. at 163.

43. |d. (emphasis added).
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is no longer viewed as such in the toxicology field tadaks What are those “appropriate circumstances” as described in
one currently practicing toxicologist states: “We know some subsequent cases? “Appropriate circumstancesiotlappear
toxicologists wouldhot have supported that opinion, and for to be those in which an expert has to discount a reasonable pos-
sure, now we know that it is not the ca$e.The CAAF has sibility of innocent ingestion or indicate that the user at some-
thus taken a scientific “standard” that was arguable at best intime felt the effects of the drug. Indeed, the CAAF asserted the
1986, and not credible at all today, and apparently turned it intoopposite inUnited States v. Pabgmwhen it rejected the
a virtual threshold of admissibility. defense’s challenge to the permissive inference of knowRdge.
In Pabon the government expert testified that the accused’s
Campbell'sholding on the permissive inference thus appears level of 1793 nanograms of cocaine metabolite per milliliter of
to be based upon dubious scientific testimony and, in any eventurine was “consistent with unknowing ingestiéh.In fact, the
is a significant departure from precedent. United States v.  prosecution’s expert testified that the level of cocaine metabo-
Ford,*s for example, the Court of Military Appeals held that a lite in Pabon’s urine was a “small enough dose” that it was pos-
finding of wrongfulness beyond a reasonable doubt could besible to be givenwithout [the user’s] knowledge and with no
upheld even when the defense submits evidence that undersufficient physiological or psychological symptoms to be aware
mines or contradicts the permissive inference. Yet, the courtthat there was some sort of pharmocologically active drug that
did not require any evidence to indicate that the accused felthad been administered®
physical or psychological effects of the dfig.
Similarly, in United States v Bonti,the accused denied
A subsequent casélnited States v. Mancalso indicated using cocaine and proffered an innocent ingestion defense. The
that the permissive inference could be drawn even “where congovernment’s chemist admitted “that someone who ingested a
trary evidence is admitted,” if the prosecution could convince small amount of cocaine . . . dissolved in an alcoholic beverage
the fact finder to disbelieve that contrary evideficét least might not know they had ingested cocaiffe Despite this tes-
implicitly, Mancethus reiterated that a failure to discount the timony, the CAAF found the evidence legally sufficient. As the
reasonable possibility of innocent ingestion would not prevent CAAF had previously held inlarper, urinalysis test results and
fact finders from drawing the permissive inference of wrong- expert testimony explaining the procedure and results were suf-
fulness solely based on the urinalysis result and expert testificient to permit a fact finder to find beyond a reasonable doubt
mony explaining the teét. The court ilMancesimply stated that an accused used drugs and for a permissive inference of
that the inference could be drawn under “appropriate circum-wrongfulness to be drawf.“The existence of evidence raising
stances” and that the knowledge element of both possession arah innocent ingestion defense . . . did not compel introduction
use of illegal drugs could be inferred by the fact finder from the of additional prosecution evidence rebutting it or cause the
presence of the controlled substaffce. prosecution’s evidence . . . to become legally insufficieht.”

44. Electronic Correspondence between Dr. Donald Kippenberger, Director of Forensics Operations, Research Dynamicglnaodddegte Walter M. Hudson
(Apr. 8, 2000) (on file with author) [hereinafter Kippenberger Correspondence]. Dr. Kippenberger, a forensic toxicologiy, ispects Department of Defense
drug testing laboratories, and from 1990-1994 was consultant to the Surgeon General of the Army, helping set policy fenDefpamtmy drug testing laboratories.
Lieutenant Colonel Ronald Shippee, Commander of the Fort Meade Drug Testing Laboratory has also stated that, “Basedrmmed $ppotmen result only, no
expert can testify with any degree of accuracy: (1) how the subject was exposed to the drug, (2) when the subject was@xppteeldegree of impairment at
the time of exposure.” Electronic Correspondence between Lieutenant Colonel Ronald Shippee and Major Walter M. Hudspo0@®r(dr2 file with author).
45. Kippenberger Correspondensapranote 44.

46. United States v. Ford, 23 M.J. 331, 332 (C.M.A. 1987).

47. Id.

48. United States v. Mance, 26 M.J. 244, 253 (C.M.A. 1988) (quBtind) 23 M.J.at 335).

49. 1d. at 253.

50. Id.

51. United States v. Pabon, 42 M.J. 404, 405 (1995).

52. Id.

53. Id. (emphasis added).

54. 46 M.J. 86, 88 (1997).

55. Id. at 89.

56. Id. (citing United States v. Harper, 22 M.J. 157, 161-62 (C.M.A. 1986)).

MAY 2000 THE ARMY LAWYER « DA PAM 27-50-330 21



If, asCampbellseems to indicate, it is now required that, to =~ The most obvious government respons€&mpbellis to
draw the permissive inference of wrongfulness, an expert mustestrict it to its facts—specifically, the type of LSD testing done
testify that the possibility of innocent ingestion can be reason-on Campbell’s urine or to LSD as opposed to other drugs. One
ably discounted or that it is reasonably likely that the user feltcan argue that the CAAF has “repeatedly accepted the use of
the physical or psychological effects of the drug, it is virtually GC/MS [gas chromotography/mass spectoscopy, the so-called
certain that in many cases the prosecution’s proof will fail. As “gold standard” for urinalysis testing] with regards to testing
one expert has pointed out, “[e]xcept for cases involving veryfor and prosecuting drugs other than LSD, such as marijuana
high concentrations of the drug or metabolite in urine, an expertand cocaine” and, thus, rely on years of the CAAF’s past case
could not state with absolute confidence that the donor felt thelaw allowing the permissive inference to be drawn in such
effects of most drugs® Furthermore, in many, if not most, cases!
cases involving urinalysis tests, innocent ingestions are also
possible with the current cutoff levels—the cutoff levels were  The problem with this attempt to lim@ampbellto LSD
established for the purpose of negating “the possibility of falsecases or to the testing methodology used in the case is that the
positives.®® opinion is apparently not limited in that manner. The cases

relied upon in Campbell as support for the requirement of

Therefore, defense counsel have been making motions foexpert testimony that reasonably discounts innocent ingestion,
findings of not guilty pursuant to Rule for Courts-Martial and that the user felt the effects of the drug, do not involve
(R.C.M.) 917 in cases where the only evidence of drug use is 4 SD.52 The opinion more logically leads to the opposite con-
positive urinalysis tesf. In a so-called “paper case” in which clusion: this testimony is required @l “urinalysis alone”
the government only has the positive urinalysis result andcases. Indeed, th&ampbellwould apparently not be limited
expert opinion about it, such an inference is necessary for thdo its facts was the cause of Judge Sullivan’s concern in his dis-
knowledge element of the offense. If the fact finder cannot sent in the case: “[T]he majority’s new approach to drug pros-
draw the inference, the prosecution fails on that element ofecutions goes far beyond the rules for proving drug cases now
proof. provided by the President in the Manual for Courts-Martial,

United States®
CampbellReconsidere®
Can CampbellBe Limited to its Facts?

57. Bond 46 M.J. at 90 (citingynited States v. Matias, 25 M.J. 356, 361 (C.M.A. 1987)).
58. Affidavit of Aaron J. Jacobs at 5, Petition for Reconsideration of United States v. Campbell, 50 M.J. 154 (1999)bsIstatas elsewhere in the affidavit:

Each individual reacts differently to drug ingestion due to numerous factors, to include prior usage, weight, and ovVecalhbg@h. For
example, a heavier person may have to ingest much more of a drug to feel the same physiological affects as well assachelesehof
drug in a urine sample as another, smaller person.

Id. at 7. The CAAF declined to admit Dr. Jacobs’s affidavit and, therefore, will not consider it in its decision on whetin¢the grvernment’s petition for recon-
sideration.

59. Id.

The cutoff concentrations were intentionally selected at concentrations that would not detect all drug users. Ratherctuséveould
allow for the detection of a sufficient number of drug users to serve as a deterrent to those who abuse drugs in thetgstedlafidre pres-
ence of a drug and/or drug metabolite at a concentration at or above the cutoff level in urine confirms the donor indesgedrtiee mode
of ingestion of the drug is unknown (oral, insufflation [snorting], or intravenous).

Id. Additionally, Dr. Donald Kippenberger served as the consultant to the Army Surgeon General when cutoff changes to naglsgrene Imade for certain
drugs such as cocaine (moving cocaine confirmation from 150 ng/ml to 100 ng/ml). According to him, “We looked solelghatitiad ¢apabilities of our instru-
mentation and whether we knew that the population of the negatives did not overlap with the population of the positiveserggpCorrespondensepranote
44,

60. ManuAL FOR CouRTSMARTIAL, UNITED StaTeEs, R.C.M. 917 (1998) [hereinafter MCM]. Sin@ampbell two motions for findings of not guilty had been granted

in Army courts-martial, and at least one in Navy and Air Force courts-martiélnited States v. Greewne of the only two Court of Criminal Appeals decisions
dealing with urinalysis prosecutions sin¢ampbel] the Navy-Marine Corps Court of Criminal Appeals essentially ruled contr@wrigpbell simply listing it as
authority contrary to a long line of cases beginning Witlited States v. HarperUnited States v. Green, No. 9900162 (N.M. Ct. Crim. App. Feb. 10, 2000) (unpub-
lished).

61. Government Response to Defense Motion for Finding of Not Guilty at 9, United States v. Tanner (on file with authors).

62. United States v. Campbell, 50 M.J. 154, 160 (1998jnpbell ) (citing United States v. Murphy, 23 M.J. 310, 312 (C.M.A. 1987); United States v. Harper, 22
M.J. 157, 161 (C.M.A. 1986)).
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BecauseCampbellwas such a controversial decision, and ‘experienced the physical and psychological effects of the
apparently a major departure from precedent, the GAD peti-drug.”® Interestingly, the CAAF stated that the prosecution
tioned the CAAF to reconsider its opinion. On 22 March 2000, “may [as opposed to must] demonstrahe relationship
the CAAF issued a per curiam opinion on the reconsideration,between the test result and the permissive inference of know-
with a dissent from Judge SullivéhHowever, the reconsider-  ing, wrongful use” by using the three part standardn the
ation opinion raised a series of questions itself. original opinion, the CAAF stated that the typeevidence

used to establish the test “was requiredarper,” indicating

The CAAF first disposed of Campbell’s contention that the evidence that met the standard was mandatory.
reconsideration opinion would only be advisory and that the
Government’s reconsideration petition should be rejected The CAAF then identified the perceived deficiency in
becausef an alleged conflict of intere&t. The CAAF then Campbell According to the CAAF, the deficiency was the
stated the purpose for its opinion: “In the present case, which'absence of evidence establishing the frequency of error and
addresses the frequently litigated subject of drug testing, clari-margin of error” which caused the CAAF to hold that the pros-
fication upon reconsideration may provide a useful means ofecution did not reasonably exclude the possibility of an
reducing potential for unnecessary litigation in the futdfe.” unknowing ingestion and thus the inference could not be
Unfortunately, the reconsideration opinion did not clarify the drawn’? The CAAF further stated that the “three part standard”
original opinion. Rather, because it is subject to several inter-was not the only “evidence” the government could use to allow
pretations, may only have confused matters more. Practitioners rational basis for the inference to be drawn, as long as it met
at both the trial and appellate level may have to wait for further Daubert standards of reliability and relevafice.
clarification from the CAAF before the dust settles on this
issue. Yet the above arguably does little to clarify the CAAF's ear-

lier holding. As an indication of the confused nature of the

The CAAF reiterated the three-part standard it set forth in opinion, it equates the three-part standard with “evidence” used
the original opinion used to demonstrate the “relationship to satisfy such a standatdAdditionally, it states that the three-
between the test result and the permissive inference of knowpart standard is not necessary in order to draw the rational basis,
ing, wrongful use . . . ¢ This was the controversial three-part but provides no indication as to what other standard should be
standard, with the second part that stated “that the cutoff levelused”® Instead it states th&taubertevidentiary standards, as
and reported concentration are high enough to reasonably disfurther elaborated upon by tkeimho Tireanalysis, are factors
count the possibility of unknowing ingestion and to indicate a that may be used to establish the“reliability and relevance” of
reasonable likelihood that the user at some time would havescientific evidence.

63. Id. at 162.

64. The status of the government’s petition for reconsideration generated controversy as well. In late March 2000r¢keChinfEof Criminal Appeals released

United States v. Adaniglisc. Dkt. 99-13 (A.F. Ct. Crim. App. Mar. 20, 2000). In that brief opinion, Senior Judge Young, writing for the coursetisani#\rticle

62, UCMJ appeal the government had submitted seeking to overturn a military judge’s finding of not guilty pursuant to Ri€ &Mufdalysis case. The military

judge had relied o@ampbeliin dismissing the case, stating that the prosecution was required to prove that the accused felt the physical and pssftbciegical

methamphetamine. While the Air Force Court dismissed the government'’s appeal, it did state:
[T]he Campbelldecision does not represent a final, binding decision of the Court. Decisions of the CAAF are inchoate until Court issues a
mandate.See United States v. Millet7 M.J. 352, 361 (1997). The CAAF has not issued a mandate in this case because it still has a motion
for reconsideration . . . Therefo@ampbeliwas not binding on the military judge.

Id. Presumably, following the reconsideration, the Air Force Court of Criminal Appeals a€zappbellas binding precedent.

65. United States v. Campbell, 52 M.J. 386 (2000) (opinion on reconsider&ampbell ).

66. Id. at 387-388.

67. Id. at 388.

68. Id.

69. Id.

70. Id.

71. United States v. Campbell, 50 M.J. 154, 161 (19@@)n(pbell ).

72. Campbell I} 52 M.J. at 388.

73. 1d. See supraote 15 for a discussion BfaubertandKumho Tireevidentiary standards.
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As for the test established @Gampbell litself, the reconsid-
Does this mean that standard “scientifically accepted” test-eration also states that, in using the three-part standard, the
ing procedures, such as the use of the gas chromotographygrosecution does not need to “introduce scientific evidence tai-
mass spectroscopy (GC/MS), do not require ushethree- lored to the specific characteristics of the person whose test
part standard? If so, there is a logical flaw in the CAAF’s rea- results are at issué’”Rather, it is sufficient for an expert to tes-
soning, for while the GC/MS test may be an accepted testingtify “with respect to human beings as a class” to draw the infer-
procedure, the procedure itself indicates nothing about how orence, and if the defense states that the inference should not be
why the drug or drug metabolite got into the sample provider’s applied to a person with the accused’s characteristics, that goes
urine’® An expert testifying about the testing methodology by toward the weight of inference a factfinder may place on it, and
itself provides no connection between the methodology and thenot to its permissibility®
permissive inference.
In other words, an expert does not seem to need to refer to a
In other words, if the CAAF is stating that establishing the person with the accused’s characterigtibgight, weight, and
viability of the testing is enough for the inference, it is “mixing other characteristi€$to reasonably discount the possibility of
apples with orange&Tit is confusing a standard to establish a unknowing ingestion and to indicate a reasonable likelihood
methodology with a standard upon which to draw an inferencethat the accused at some time would have experienced the phys-
of knowing use. It seems then, until a methodology is estab-cal and psychological effects of the drug. Rather, an expert can
lished that can allow an expert to state that the testing procedurpresumably posit that “an average person” or “a typical person”
itself allows one to connect the test with knowing inge&tidn with a particular nanogram level would probably not have inno-
such a methodology is even possible, there is arguably no wagently ingestion and would probably have felt the drug’s
around the three-part standard. effects. At first glance, this appears to aid the government in
getting past the three-part standard. Yet this may not be as help-
The counter argument to this interpretation of the opinion on ful as it seems
reconsideration is that the CAAF’s language was carefully
drafted to back down from it original opinion that seemed to  The reason is that even when positing an “average person”
require the three-part test as a prerequisite of proof in urinalysisor a “typical person” or simply “human beings as a class,” very
cases. This reading of the opinion has some credence becausi¢tle can be said about feeling physical and psychological
Chief Judge Crawford, one of the two dissenteGampbell | effects at virtually any known level. Perhaps at nanogram con-
joined in the per curiam opinion. While the CAAF may have centrations considerably above the cutoff levels, an expert
left open the question of exactly what other expert testimony orcould testify that a person might feel such effects, but this is
evidence would satisfy the concernsGampbell | at least the  highly speculative and subjectiVeCertainly, for nanogram
door has been left open for other methods to be successfulevels at or near the cutoff levels, such expert testimony is not
Subsequent case law and trial practice will have to answer angurrently scientifically availabl&.
guestions stemming from these methods as they arise.

74.The opinion stated:
If the Government relies upon test results, it is not preclfided using evidence other than the three-part standfasdich evidence can

explain, with equivalent persuasiveness, the underlying scientific methodology and the significance of the test refujtspsmas rational
basis for inferring knowing, wrongful use.

Campbell 11 52 M.J. at 388-38@mphasis added)

75. 1d.

76. Seediscussiorsupranote 44.

77. Campbell I| 52 M.J. at 389.

78. Id.

79. For example, “when pressed” one expert stated that she could perhaps state that a first time user would feel treeaifecabl00 ng/ml, though she admits
this is “highly subjective.” Telephone Interview with Dr. Cathy Okano, Tripler Army Medical Center Forensic Toxicology Ding Teboratory (Apr. 7, 2000)
[hereinafter Okano Interview]. A study published in 1987 inJiwernal of Analytical Toxicologgtates that a 25 mg oral dose given to a single volunteer resulted in
a peak urinary concentration of 269 ng/ml at one hour and 7,940 ng/ml at twelve hours, remaining at 300 ng/ml at fontyseigtdduoding to the study, one hour
after the drug ingestion, the volunteer “noted a slight dryness of the mouth, lightheadedness, and mild headache, vei¢brpggpistximately 1.5 h.” R.C. Baselt
& R. Chang,Urinary Excretion of Cocaine and Benzoylecgonine Following Oral Ingestion in a Single SudbjestrNAL oF ANALYTICAL ToxicoLocy 81 (1987).
Another expert has stated that, short of a documented study to support such an opinion, “the expert is just guessitigér@nid thte, if any, scientific evidence

on which to base such an opinion on. Kippenberger Correspondeipcanote 44.

80. Okano Interviewsupranote 79; Kippenberger Corresponderstgranote 44.
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Furthermore, discounting innocent ingestion, even given anmartial could potentially become the alternative means of dis-
“average human being,” again is not possible at nanogram levposition for this class of drug offens@si-urthermore, it seems
els at or near the cutoffs, and indeed would have to be tied to #ogical that Article 15, UCMJ, punishments would also
particular set of facts. If the nanogram level were at a certaindecrease. A soldier could turn down the Article 15 and demand
level, again, considerably above the cutoff, and a hypotheticaltrial by court-martial, knowing the prosecution’s potential
was posited (which would have to be based upon the accused’problems of proof. This, in turn, could potentially decrease the
explanation of his innocent ingestion), then an expert could per-number of urinalysis tests conducted, because the test’s signif-
haps render an opinion that would discount the possibility oficance as a drug deterrent will diminish. Indeed, one can pos-
innocent ingestion. However, if thanogram level were not  tulate a “worst case scenario” for the government: if the
sufficiently high enough, the expert could not discount such aconsequences of a positive urinalysis result are purely adminis-
possibility. trative, this might create an incentive for soldiers who want to
be discharged to take drugs and be subsequently administra-
It appears then thalhe CAAF's opinion on reconsideration tively separated.
still may require the three-part standard as a threshold for the
permissive inference. An alternative reading of the opinion is
that it does not require the three part standard, but it is not clear Conclusion
what, in the absence of that standard, is acceptable. It also
appears that while an expert can testify as to “human beings as Regardless of wheth&ampbell | and the reconsideration
a class” and not a particular accused, only in cases involvingimproperly rely on scientific testimony and a misapplication of
high nanogram levels will an expert be able to testify that the precedent, or deliberately restrict the use of urinalysis testing in
cutoff level and reported concentration are high enough to rea-courts-matrtial, it is having an impact in the military community.
sonably discount the possibility of unknowing ingestion and to Defense counsel are wisely making motions pursuant to R.C.M.
indicate a reasonable likelihood that the user at some timed178 and trial counsel are wisely attempting to distinguish
would have experienced the physical and psychological effectsCampbellfrom other cases. Following the reconsideration,
of the drug. Thus, the reconsideration may really have addedecause of its rather confusing language, the debate should only
little or nothing to the original opinion. This may explain Judge intensify, with the government arguing th@ampbellallows
Sullivan’s dissent, in which he states: “The majority does not other methods, which can “with equivalent persuasiveness”
meaningfully depart from this position today [that the user at provide a rational basis for inferring knowing and wrongful
some time would have experienced the physical and psychologtise, and the defense stating that current testing procedures in
ical effects of the drug], so | again dissefit.” themselves can provide no rational connection. Or perhaps
both sides will engage in a “battle of the experts” with the gov-
ernment expert testifying that, at (a presumably extremely high)
The Consequences dtampbell nanogram level, the user likely felt the physical and psycholog-
ical effects of the drug and that innocent ingestion can be dis-
Campbelicould result in significant shift in the trying of so- counted, and the defense expert drawing the opposite
called “paper” urinalysis cases, at least when the reported levetonclusion. Whatever the outcome in particular cases, one
of drug in the urine is at or near the cutoff level. Administrative unfortunate result o€ampbellis both uncertainty and confu-
actions, such as bars to reenlistment, adverse counseling, anslon.
possibly administrative separations, rather than trial by court-

81. Campbell I| 52 M.J. at 389 (Sullivan, J., dissenting).

82. It has been reported anecdotally to the authors that some cases have been disposefirofyuRdgulation 635-20@hapter 10, Discharge in lieu of trial by
court-martial, as a result @ampbell U.S. DeF'T oF ArRMY, ReG. 635-200, BRSONNEL SEPARATIONS. ENLISTED PERSONNEL ch. 10 (17 Oct. 1990).

83. See supraote 60 (discussing successful R.C.M. 917 motions made by defense couns€laitipigel).
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